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ATTORNEY  disciplinary pr oceedi ng. Attorney's i cense
suspended.
11 PER CURI AM In this matter, we consider a notion

filed by the Ofice of Lawer Regulation (OLR) seeking a
suspension of the license of Attorney Barry LeSieur to practice
law in Wsconsin due to his alleged nonconpliance with the
conditions we inposed on his practice of law in a prior
di sciplinary opinion and order in this sane proceeding. See |

re Disciplinary Proceedings Against LeSieur, 2010 W 117, 329

Ws. 2d 349, 789 N WwW2d 572 (LeSieur 1). Because it appeared
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that there were factual 1issues regarding whether Attorney

LeSieur had violated his obligations wunder LeSieur 1, we

referred the OLRs notion to a referee with directions to
conduct a hearing, to make findings of fact and conclusions of
| aw regardi ng whether or not Attorney LeSieur had conplied with
our order, and to nmke a recomendation regarding the
appropriate type and level of sanction, if any, that the court
shoul d inpose on Attorney LeSieur, if nonconpliance was found
After receiving the referee's report and recommendation, we
issued an order to Attorney LeSieur directing himto show cause
why his license should not be suspended as recomended by the
referee. W now review the report and recommendation of the
referee and Attorney LeSieur's response to the order to show
cause.

12 Based on Attorney LeSieur's default as found by the
referee, we conclude that Attorney LeSieur failed to conply with
the order of this court in LeSieur | and with nultiple orders of
the referee. We therefore determne that Attorney LeSieur's
license to practice law in Wsconsin should be suspended unti
such time as he neets the requirenents we set forth below, that
the conditions on his practice of law in this state should be
extended for an additional period of tw years follow ng the
date on which his license is reinstated, and that he should be
required to pay the full costs of this notion proceeding.

13 The conduct wunderlying the original charge against

Attorney LeSieur was his third conviction for driving while
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intoxicated (OW).?! In addition to publicly reprimnding
Attorney LeSieur, the court placed a nunber of conditions on his

continued practice of |[|aw In particular, the LeSieur I

decision and order required Attorney LeSieur to execute one or
nmore releases that conplied with the federal Health |nsurance
Portability and Accountability Act of 1996 (H PAA), 42 U S C
8 201 et seq., and all applicable federal and state |aws and
that authorized the disclosure of his health records for each
treatment provider who was providing or had provided alcohol-
related or substance abuse-related treatment or services to
Attorney LeSieur wthin the preceding ten years. The rel eases
were to authorize disclosure to his treatnent providers so that
they could share information regarding his condition and to the
COLR so that it could nonitor his situation and ensure conpliance
with the conditions inposed on his practice. The court's order
in LeSieur | directed the OLR to maintain the confidentiality of
all of the docunments or information it received. Qur order
required the release(s) signed by Attorney LeSieur to remain in
effect for a period of two years.

14 The order in LeSieur | further required Attorney

LeSieur to undergo an alcohol and other drug abuse (AGCDA)
evaluation by a professional AODA counselor or treatnent
provider, who was to produce a witten report of the eval uation.

The witten report was required to include recommendations for

L Although it was Attorney LeSieur's third ON conviction,
it was the fifth tinme that he had been arrested for OW.
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Att or ney LeSieur's cont i nui ng t reat ment or mai nt enance.
Attorney LeSi eur was ordered to conply wth all such
reconmmendati ons.

15 Finally, the LeSieur | order mandated that for a
period of tw vyears, Attorney LeSieur nust undergo random
al cohol and substance abuse screenings at his own expense. The
OLR was instructed to direct and nonitor these screenings.

16 In June 2011 the OLR filed the notion now under
consideration.? Its motion sinply noved the court to issue an
order requiring Attorney LeSieur to show cause why his |icense
should not be suspended for wllful failure to conply with the
conditions set forth in LeSieur |I. Supporting the notion was an
affidavit of Linda Albert, the nonitoring supervisor of the
W sconsin Lawers Assistance Program (W SsLAP). Al bert's
affidavit stated that followng the issuance of the LeSieur |
decision, the OLR had referred Attorney LeSieur to WSLAP as its
designee for nonitoring the conditions inposed on his practice.
The affidavit provided a detailed recitation of WSLAP' s
interactions wth Attorney LeSieur. After receiving a
sufficient AODA assessnent from the ACDA counsel or that Attorney
LeSi eur had been seeing and after discussions wth Attorney
LeSi eur, WSLAP finally received a signed nonitoring contract in

March 2011. Al bert alleged that over the course of the next

2As it did in In re Disciplinary Proceedings Against
Lister, 2012 W 102, 343 Ws. 2d 532, 817 N.wW2d 867, the OLR
filed the present notion for a suspension in the original
disciplinary proceeding rather than initiating a separate
i nvestigation and new di sci plinary proceeding.

4
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month, Attorney LeSieur had violated the WSLAP nonitoring
contract and the conditions inposed in LeSieur | in a nunber of
ways.

M7 This court initially directed the OLR to provide the
|l egal basis for bringing such an enforcenent notion in the
underlying disciplinary proceeding rather than filing a new
conplaint and to explain the nature of the suspension it was
seeking. The OLR subsequently responded that, although it could
bring a new conplaint alleging a charge of nonconpliance with a
court order, it brought the notion seeking an order to show
cause as a way to expedite the matter. It further stated that
it was seeking an indefinite suspension of Attorney LeSieur's
license wuntil such tinme as he conplied with the conditions
i nposed in LeSieur |. Finally, it asserted that this court had
a legal basis either under its contenpt powers or its inherent
authority to regulate the practice of law in this state to
suspend Attorney LeSieur's license imediately after issuing an
order to show cause and receiving a response.

18 Wthout deciding the notion, we issued an order on
Cctober 14, 2011, requiring Attorney LeSieur to file a response
to the OLR' s notion and referring the notion to a referee since
there appeared to be potential disputes of fact. Qur order
directed the referee to conduct an evidentiary hearing and then
to file a report that contained (1) findings of fact "as to all
relevant facts that relate to Attorney LeSieur's conpliance or
nonconpliance wth the conditions set forth in the court's
[LeSieur | decision],” (2) conclusions of law as to "whether

5
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Attorney LeSieur's conduct has or has not violated those
conditions,” and (3) a recomendation as to what sanctions or
discipline, if any, should be inposed on Attorney LeSieur if he
was found to have failed to conply wth the conditions in
LeSi eur |.

19 Reserve Judge WIlliam Eich was ultimately appointed as
the referee. The OLR filed two notions before the referee. One
notion sought an order from the referee directing Attorney
LeSieur to sign a new release of nedical records. At t or ney
LeSieur initially signed such a release on Cctober 27, 2010, as
required by the LeSieur | decision. On COctober 26, 2011,
however, Attorney LeSieur notified the OLR that he was revoking
that rel ease. The OLR s notion asked the referee to order
Attorney LeSieur to sign a new copy of that sane rel ease.

10 Attorney LeSieur objected to signing another release
form because he viewed the OLR s release as going beyond what
this court had ordered in LeSieur | and because he viewed the
information already released to have been inproperly disclosed
to inappropriate persons/entities, including WsSLAP and others
w th whom WsLAP had spoken. He al so objected that the rel ease
violated both H PAA and state |aw because it did not limt the
use of the released information to the present disciplinary
proceeding and because it did not require the return or
destruction of all copies of released records upon conpletion of
this disciplinary proceeding.

111 The OLR s second notion asked the referee to order
Attorney LeSieur to undergo an independent nedical exam nation

6
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(I'ME) by addiction psychiatrist Dr. Thomas Rowel | . The request
for a second, independent examnation by a specific addiction
psychiatrist stemmed from WSsLAP, which alleged that although
Attorney LeSieur had wundergone an AODA evaluation by the
counselor he had already been seeing, in conpliance with the
LeSieur | requirenent, he was not being sufficiently forthcom ng
with his counselor and other health care providers and not being
sufficiently conpliant with its nonitoring program It nmade
this evaluation by an independent addiction psychiatrist one of
the terns of a nodified nonitoring contract that it denmanded
Attorney LeSi eur nust sign.

12 Attorney LeSieur refused to execute the nodified
contract because, anong other things, he viewed the requirenent
of anot her evaluation by an addiction psychiatrist as beyond the
scope of the LeSieur | decision and as an additional financial
burden he shoul d not have to bear.

13 In a decision and order dated February 28, 2012,° the
referee generally rejected Attorney LeSieur's objections to the
OLR' s release form as exceeding the scope of the LeSieur |
decision, wth the exception of a single phrase that the referee
deleted. The referee therefore found Attorney LeSieur to be out
of conpliance with his obligation to sign a release form and
ordered Attorney LeSieur to execute the release proffered by the

OLR (with the deletion of the single phrase).

3 The order was filed with the clerk of this court on

March 1, 2012. Because the referee referred to his decisions
and orders by the dates on which he signed them this opinion
will also do so in order to avoid confusion.

7



No. 2007AP2763-D

14 The referee also rejected Attorney LeSieur's argunents
against an order for an | ME Attorney LeSieur contended that
the referee | acked authority to issue such an |IME order because
(1) the rule of civil procedure authorizing |IMes, Ws. Stat.
§ 804.10, speaks of "the court in which the action is pending"
as the entity that can order an IMg, and (2) an |IME was not
menti oned as one of the conditions of practice set forth in the
LeSieur | decision. The referee concluded that since SCR 22.16
gave himthe powers of a circuit court trying a civil matter, he
had the authority to order an | ME He al so concluded that the
results of an IME would be relevant to whether Attorney LeSieur
had violated the conditions inposed in LeSieur | and to what the
appropriate sanction m ght be. He therefore ordered Attorney
LeSi eur to schedule an appointment with Dr. Rowel .

115 When the referee learned that Attorney LeSi eur had not
conplied with the February 28, 2012 order, he issued a second
order on April 18, 2012, explicitly directing Attorney LeSieur
to execute the revised nedical release and to schedule an
appointment with Dr. Rowel |l by April 25, 2012.

16 Attorney LeSieur did not conply with the referee's
or ders. Instead, he filed a nmotion for a protective order in
this court seeking to have the referee's interlocutory orders
decl ared unlawful and void. In an order dated May 22, 2012,

this court denied the notion as an inproper attenpt at an

interlocutory appeal. Because Attorney LeSieur's notion
conplained that the OLR s release form was still broader than
the | anguage of the court's order in LeSieur I, the May 22, 2012

8
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order further clarified that the release that Attorney LeSi eur
must sign should include the records of health care providers or

mental health providers

relating to the prescribing of, the use of, or the
pot enti al use of (1) potentially addictive pain
nmedi cati ons, (2) anti - depr essant or anti-anxi ety
medi cations, or (3) nood-altering nedications. The
release need not authorize the disclosure of (a)
medi cal records that were/are not created by treatnent
provi ders who are providing or have provided al cohol -
related or substance abuse-related treatnent or
services and (b) nedical records that were/are not
related to the prescribing of, the use of, or the
pot enti al use of (1) potentially addictive pain
medi cati ons, (2) anti - depr essant or anti-anxi ety
medi cations, or (3) npod-altering nedications.

The court also directed the referee to give further
consideration to Attorney LeSieur's argunents that the OR's
release failed to conply with H PAA and its regulations and with
Ws. Stat. § 146.82.

117 The referee invited additional briefing from Attorney
LeSieur on the H PAA and 8 146.82 issues. Attorney LeSieur
argued that conpliance with H PAA required the releases to state
(1) that the parties were prohibited from using or disclosing
his protected health information for any purpose other than the
present disciplinary proceeding, and (2) that all parties
receiving copies of his protected health records nust return or
destroy those records at the conclusion of this proceeding.

18 In addition, because Attorney LeSieur continued to
refuse to sign the release or to schedule an IME wth
Dr. Rowell, the OLR filed a notion asking the referee to

conclude that Attorney LeSieur was in default as a sanction for

9
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hi s di sobedience of the referee's orders and to issue a report
on the basis of the allegations in the OLR s original notion for
a suspensi on.

19 In an order dated July 23, 2012, the referee addressed
both the H PAA issues and the OLR s notion for default. Wth
respect to the release forms conpliance with H PAA, the referee
indicated that while he found the OLR s releases to be in
conpliance with H PAA and applicable Wsconsin statutes, he
nonet hel ess believed that "it would not be inappropriate” to add
Attorney LeSieur's requested brief additions to the release
forms, and he directed the OLR to do so. The referee, however,
found that Attorney LeSieur had failed to offer any reasons to
make additional alterations to the rel eases. He therefore once
nmore ordered Attorney LeSieur to execute the release forns, as
nodi fi ed. He also again ordered Attorney LeSieur to make an
appointment for an IME with Dr. Rowell wthin 10 business days
and to respond to the OLR s di scovery requests.

120 Wth respect to the OLR s default notion, the referee
found that Attorney LeSieur's conduct was indeed egregious,
whi ch woul d support finding himto be in default. The referee,
however, declined to declare Attorney LeSieur to be in default
or inpose other sanctions at that tinme. Gving Attorney LeSi eur
one nore chance, the referee held the OLR s default notion in
abeyance "pending [Attorney] LeSieur's conpliance with the terns
and conditions [of the July 23, 2012 order]."

21 Attorney LeSieur responded to the July 23, 2012 order
in three ways. First, he sent a letter to the referee that

10
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again argued that the referee |acked authority to order the I ME
Second, Attorney LeSieur altered the release formin a nunber of
significant ways that he believed to be appropriate, executed
the revised form and then sent it to the OLR  Third, Attorney
LeSieur did respond to the OLR s discovery requests, but the OLR
asserted that several of his answers were nonresponsive to the
actual requests.

22 The OLR brought the alteration of the release form and
its belief that sone discovery responses were nonresponsive to
the attention of the referee. The OLR asked the referee to take
up again its notion for sanctions, including a declaration of
default, due to Attorney LeSieur's continuing nonconpliance with
the referee's orders.

123 In light of Attorney LeSieur's response to his
July 23, 2012 order, the referee proceeded to issue a final
report and recommendati on on August 16, 2012.

124 The referee noted that where a respondent attorney
engages in conduct during a disciplinary proceeding that is
found to be egregious, a referee is warranted, as a sanction for
violation of the referee's orders, to declare the respondent
attorney to be in default and to proceed on the basis of the

OLR s conpl aint. In re Disciplinary Proceedi ngs Against Kelly,

2012 W 55, 924, 341 Ws. 2d 104, 814 N W2d 844; In re
Di sci plinary Proceedi ngs Agai nst Semanci k, 2005 W 139, 926, 286

Ws. 2d 24, 704 N W 2d 581.
25 The referee once nore found Attorney LeSieur's
persistent and ongoing refusal to conply with the order of this

11
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court and with the referee's orders to be egregious. In
particular, the referee pointed to the fact that Attorney
LeSieur had willfully disobeyed the referee's three orders to
execute the nedical records release form and to schedule an | M
with the designated addiction psychiatrist. The referee further
noted that in the ten nonths that had passed since the referral
of the matter to the referee, the situation regarding Attorney
LeSi eur had remained essentially the sane as it had been at the
time of the court's order. Al t hough Attorney LeSieur had been
ordered nmultiple times to execute the nedical records release
form he still had not done so, except for signing a release
form that he had wunilaterally and significantly altered to
conport with his view of what was lawful. The referee therefore
concluded that, based on the allegations contained in the OLR s
notion and acconpanying affidavit, which were now established as
true due to Attorney LeSieur's default, Attorney LeSieur had
intentionally failed to conply with the conditions inposed on
his practice in this court's LeSieur | decision and with the
referee's nultiple orders.

126 G ven Attorney LeSieur's nonconpliance and the court's
concern for nonitoring Attorney LeSieur's alcohol dependence,
the referee made four recomendations to the court:

* Attorney LeSieur's license to practice law in Wsconsin

shoul d be suspended forthwth;

» Because Attorney LeSieur has not yet conplied with the

conditions inposed on his practice of law by this court
in LeSieur |, those conditions should be extended for an

12
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additional two years fromthe date of their expiration or
the date on which Attorney LeSieur's license 1is
rei nstated, whichever is |later;

 Attorney LeSieur should be ordered to submt to

monitoring of his conpliance with those conditions by
W sLAP, as the OLR s desi gnee; and

* Attorney LeSieur should be ordered to submt to an |ME

and evaluation by Dr. Rowell.

127 Following the filing of the referee's report, although
there is no rule that specifically authorizes an appeal from a
referee's report in this type of situation, Attorney LeSieur
filed a docunent |abeled an "appeal” from the referee's report.
The "appeal” nade essentially the sanme argunents that Attorney
LeSi eur had made to the referee regarding the referee's |ack of
authority to order himto sign release forns or undergo an | ME
It also objected to the presence or absence of certain |anguage
in the rel ease forns.

128 On Septenber 17, 2012, in light of the referee's
report and recomendation, this court issued an order directing
Attorney LeSieur to show cause why his |icense should not be
suspended. Attorney LeSieur filed a short response, in which he
essentially argued that this court's procedure for considering
the OLR s notion was a violation of the court's own rules. He

noted this court's comments in In re Disciplinary Proceedi ngs

Against Lister, 2012 W 102, ¢9Y19-22, 343 Ws. 2d 532, 817

N.W2d 867 (Lister 11), where we recognized that there are no
specific rules that address the post-discipline type of notion

13
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filed by the OLR in that case and this one and explained the
basis for referring the OLRs notion to a referee. Att or ney
LeSi eur argued that because the rules provide a conplete
procedure for investigating and prosecuting violations of the
Rul es of Professional Conduct for Attorneys, the OLR and the
court were bound to use only that procedure for litigating his
all eged violation of his obligations under LeSieur I. I n ot her
words, he contended that the OLR should have been required to
obtain a finding of cause to proceed from a prelimnary review
coonmittee and then should have filed a new disciplinary
conplaint rather than filing a sanction nmotion in the existing
di sciplinary case. According to Attorney LeSieur, t hat
conpl aint should have been handled in the ordinary manner under
SCRs 22.16-22.17, with a referral to a referee and then an
opportunity for a full appeal. In any event, he asserted that
his appeal of the referee's report and recommendation was stil
proper under SCR 22.17 and that this court should review the
referee's report in the context of his appeal (after ful
bri efing and possibly oral argunent).

129 First, we wll address Attorney LeSieur's argunents
regarding the procedures used to resolve any factual issues
regarding the OLR's notion and to review the referee's report
and recomendati on. As an initial mtter, while we again
acknowl edge that our rules do not contain an explicit procedure
for resolving a notion alleging a violation of a prior
disciplinary order in the sane disciplinary proceeding, we
reiterate that the procedure we followed in both Lister Il and

14
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this case follows a procedure simlar to the one that we

utilized in In re Disciplinary Proceedings Agai nst Hetzel, 124

Ws. 2d 462, 369 N W2d 394 (1985). That procedure gave
Attorney LeSieur notice of the allegations against him through
the OLR' s notion and allowed Attorney LeSieur the opportunity to
present evidence and argunent to a referee regarding what he did
in response to our LeSieur | order and whether his actions
violated his obligations wunder that order. Al though this
court's rules provided the OLR a basis on which it could have
chosen to proceed with an entirely new disciplinary conplaint in
a new proceeding, there is no existing rule that expressly
requires it to initiate a separate disciplinary case when
seeking to conpel conpliance with an order of this court. Thus,
we reject Attorney LeSieur's contention that our referral of the
OLR's notion in the wunderlying disciplinary proceeding to a
referee was a violation of our rules.

130 W& also reject Attorney LeSieur's argunent that we are
conpelled to recognize his "appeal." Rule 22.17 is part of the
set of rules that govern the procedure for handling fornal
disciplinary conplaints filed by the OLR Rul es 22.11-22.18

provide the procedure that is to be followed by the OLR and a

respondent attorney for litigating and reviewng a fornal
conplaint in the first instance. Rule 22.17, which authorizes
an appeal, is just one part of that procedure. Thus, the

context makes clear that SCR 22.17 applies to referee reports
that are addressed to an OLR conplaint. Attorney LeSieur
al ready had the benefit of such a full Ilitigation procedure and

15
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full appeal when the OLR s conplaint in this case was initially
consi der ed. This court wultimately rejected his appeal, and
inposed a public reprimand and conditions on his continued
practice of law. LeSieur |, 329 Ws. 2d 349, {115, 18, 20-24.

131 The OLR filed a notion in the sanme disciplinary
proceedi ng seeking the inposition of a sanction due to Attorney
LeSieur's failure to conmply with the conditions we inposed.
This was a notion in an existing proceeding and not a new
conplaint. Thus, the full procedure of SCRs 22.11-22.18 did not
apply by its terns. Al though we referred the notion to a
referee for the conpletion of certain tasks, which mrrored the
way in which a conplaint would be handled, that does not nean
that the report the referee filed in response to our referra
order gives rise to a right to appeal under SCR 22.17. | ndeed,
because we noted this fact in Lister Il, we issued an order in
that proceeding that afforded the parties an opportunity to
object to the referee's report. 343 Ws. 2d 532, ¢923. W did
essentially the sane thing in this case when we issued an order
to show cause to Attorney LeSieur. He was given notice of the
referee's findings by receiving a copy of the referee's report
and an opportunity to be heard regarding why the referee's
findings should not lead to a suspension of his license to
practice |aw in W sconsin.

132 We now turn to our review of the referee's report. As
in other review situations, we wll affirm the referee's
findings of fact unless they are clearly erroneous, but we wll
review the referee's conclusions of law on a de novo basis.

16
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Lister 11, 343 Ws. 2d 532, 1923; see also In re D sciplinary

Proceedi ngs Against Inglino, 2007 W 126, 495, 305 Ws. 2d 71,

740 N W2d 125. "W will determne the appropriate type and
| evel of sanction or discipline given the particular facts of
the case, independent of +the referee's recommendation, but
benefiting fromit." Lister 11, 343 Ws. 2d 532, 923; see also
In re Disciplinary Proceedi ngs Against Wdule, 2003 W 34, 944,

261 Ws. 2d 45, 660 N.W2d 686.

133 Qur review of this case, however, is framed by the
fact that the referee declared Attorney LeSieur to be in default
due to his repeated refusal to conply with the orders of the
referee. Thus, the issues we review are |imted to whether the
referee erroneously exercised his discretion in finding that
Attorney LeSieur had repeatedly disobeyed the referee's orders
and therefore whether a declaration of default and the resulting

di sregard of his substantive argunents were proper. See Martin

v. Giffin, 117 Ws. 2d 438, 344 N W2d 206 (Ct. App. 1984)

(limting review of default judgnent entered followng failure
to answer to whether trial court properly exercised its
discretion in granting default and determning that defendant's
substantive argunents had been wai ved by default).

34 In this instance, the referee declared Attorney
LeSieur to be in default, disregarded his substantive response
to the OLR' s notion, and proceeded on the basis of the facts
alleged in the OLRs notion and supporting materials due to
Attorney LeSieur's conduct during the consideration of the
motion. This is akin to a circuit court granting a judgnent by

17
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default in a civil case because the defendant failed to obey
court orders or statutory requirenents or to provide discovery.
See, e.g., Ws. Stat. 88 802.10(7) (violation of scheduling or
pretrial order), 804.12 (failure to provide discovery), and
805.03 (failure to prosecute action or to conply with procedural
statutes). W have held that referees in disciplinary cases may
simlarly declare a respondent attorney to be in default when
the attorney has disobeyed the referee's scheduling or pretria
orders, violated applicable rules of procedure, or failed to
conply with his/her discovery obligations in the disciplinary

pr oceedi ng. See, e.g., In re Disciplinary Proceedi ngs Agai nst

Kelly, 2012 W 55, 921, 341 Ws. 2d 104, 814 N.W2d 844; In re

Di sci plinary Proceedi ngs Agai nst Semanci k, 2005 W 139, 926, 286

Ws. 2d 24, 704 N W2d 581; In re Disciplinary Proceedings

Agai nst Habernman, 128 Ws. 2d 390, 391-92, 395, 382 N W2d 439

(1986) . Because of the drastic nature of such a sanction,
however, as in civil cases, we have required the referee to find
that the respondent attorney's actions were "egregious" or "in
bad faith" before declaring a respondent attorney to be in
defaul t. Kelly, 341 Ws. 2d 104, 922 (citations omtted). An
"extrenme, substantial and persistent” failure to follow a
referee’'s orders without a clear and justifiable excuse can

constitute egregious conduct. See Industrial Roofing Serv. wv.

Mar quardt, 2007 W 19, 9143, 299 Ws. 2d 81, 726 N W2d 898
(citations omtted).

135 In this case the referee found that Attorney LeSieur's
repeated violation of his "pretrial™ orders constituted

18
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"egregi ous" conduct that warranted disregarding his response to
the notion and proceeding on the basis of the allegations in the
COLR' s nmotion and supporting docunents. Cenerally, we wll
sustain such a finding and sanction "if there is a reasonable
basis for the circuit court's [or referee's] determ nation that
t he nonconplying party's conduct was egregious and there was no
‘clear and justifiable excuse' for the party's nonconpliance."

Johnson v. Allis Chalners Corp., 162 Ws. 2d 261, 276-77, 470

N.W2d 859 (1991), overruled on other grounds by Industrial

Roofing, 299 Ws. 2d 81, ¢9Y61; see also id., Y41 (decision to

i npose sanction in standard civil action and the choice of which
sanction to inpose are reviewed for erroneous exercise of
di scretion).*

136 The referee's finding of egregi ousness and decl aration
of default is not an erroneous exercise of discretion in this
case. The =evidence is <clear that Attorney LeSieur has
repeatedly and willfully refused to conply with the terns of
orders issued both by the referee and this court. In LeSieur |
this court ordered Attorney LeSieur to execute a release for
certain categories of information. He did execute such a

release, but it 1is wundisputed he then revoked that release

* There is no issue in this case regarding whether an
attorney's conduct can be inputed to a party for purposes of
i nposing a sanction because Attorney LeSieur has represented
hi msel f throughout this proceeding. Cf. Industrial Roofing, 299
Ws. 2d 81, 4961 (erroneous exercise of discretion to inpute
attorney's conduct to client and enter a sanction of dismssa
where client is blanel ess).
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approximately one year later, one year prior to the expiration
date for the release established by this court. The referee
ordered him on two occasions to sign a new copy of the rel ease,
from which one potentially problematic phrase had been renoved.
Attorney LeSieur, however, did not execute the release in
conpliance with either order. He did not execute the release
even after this court denied his notion for interlocutory review
and directed the referee to proceed wth the matter and give
further consideration to Attorney LeSieur's argunents based on
H PAA and Ws. Stat. 8§ 146.82. Attorney LeSieur raised only two
clains that the release form did not conply with those privacy
provisions of state and federal |aw In an effort to address
Attorney LeSieur's concerns, the referee directed the OLR to add
| anguage to the release form that addressed Attorney LeSieur's
two requests and directed him yet again to execute the rel ease
as now revised. Even after obtaining what he wanted, Attorney
LeSieur still disregarded the referee's third order and signed
the release only after substantially nodifying it to his |iking.
137 Attorney LeSieur's nonconpliance did not end with his
refusal to execute a release form as ordered. There is no
di spute that he also repeatedly refused to wundergo an
i ndependent nedi cal exam nation by an addiction specialist. The
referee's orders to undergo such an exam nation were clear, but
Attorney LeSieur wllfully disobeyed the orders. Wil e he may
not have agreed wth the orders, Attorney LeSieur is not
authorized to determ ne which orders he will obey and which he
is entitled to flaunt or nodify to his I|iking. Especially once
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this court had rejected his interlocutory appeal, he should have
understood that he had no choice but to conmply with the orders
of the referee. He continued, however, to refuse to undergo an
| ME, which supports a presunption that he has not been in
conpliance with his obligations under our order in LeSieur |I and
| acked a neritorious defense to the OLR s noti on.

138 Finally, we note that the referee found in one of his
interlocutory orders that Attorney LeSieur had failed to conply
with his obligations to respond to the OLR s discovery requests
and that he had not provided a |awful basis for his
nonconpl i ance. Hs failure to provide proper discovery
responses also warrants a presunption that he |acked a defense
to the CLR s noti on.

139 Attorney LeSieur does not deny that these events
happened or that he chose not to conmply with the referee's
orders. An attorney is not free to disregard the orders issued
by a referee in an attorney disciplinary proceeding, even when
the attorney believes that the referee's orders are invalid or
require nodification. Only this court may declare a referee's
orders invalid or excuse an attorney from conplying with them
W see no reason to invalidate the orders issued by the referee
in this matter. Attorney LeSieur's repeated and willful failure
to comply with those orders is therefore egregious and nerits
finding himto be in default with respect to the OLR s notion.
We therefore agree with the referee that the OLR s allegations

that Attorney LeSieur failed to conply with the provisions of
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this court's order in LeSieur | are accepted as true by virtue
of Attorney LeSieur's default.

40 We turn now to the appropriate sanction that should be
inposed as a result of Attorney LeSieur's nonconpliance with our
orders. Attorney LeSieur has been convicted on three occasions
of operating a notor vehicle while intoxicated and was arrested
on suspicion of that offense on two other occasions that did not
result in valid convictions. Attorney LeSieur's record
indicates a potential problem with alcohol and other addictive
or nood-altering nedications. He clainmed during the initial
di sciplinary proceeding that he has not consuned al cohol since
2006. If that is accurate, he is to be comended. H s
refraining from al cohol indicates sonme recognition that he has
problenms in this area that require affirmative steps. On the
ot her hand, his actions since the release of LeSieur | indicate
repeated attenpts to thwart the nonitoring of his condition by
the OLR and its designee. One who is truly eager to overcone
any problems with alcohol or nood-altering nedications would
wel cone assistance, but Attorney LeSieur has frustrated the
efforts of this court, the referee, and WSLAP to ensure that he
remai ns on a productive path. This is a troubling pattern.

141 We sinply cannot tolerate such disobedience of our
orders. Accordingly, we wll suspend Attorney LeSieur's |icense
until he conplies wth the orders of this court. To | eave no
room for doubt or argunent, we wll clarify the nature of the
rel ease Attorney LeSieur nmust now sign and we wll expressly
require him to undergo an independent nedical exam nation by
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Dr. Thomas Rowell or another addiction psychiatrist or other
treatment provider designated by the OLR G ven Attorney
LeSieur's failure to conply thus far, the conditions that we
inmposed in LeSieur | and those we add in this opinion shall be
extended to remain in effect for a period of two years fromthe
date on which Attorney LeSieur's license is reinstated.

142 W now turn to the issue of costs. The OLR has
indicated that the costs of this supplenental proceeding due to
At t or ney LeSieur's nonconpl i ance  were $8, 987. 16 as of
Septenber 6, 2012. W find no reason to depart from our general
practice of requiring a respondent attorney, whose conduct
caused the OLR to bring this proceeding, to pay the full costs
of the proceeding. Attorney LeSieur's conduct led to the filing
of the OLR' s notion and the resulting proceedings. He shoul d
therefore be required to pay the associ ated costs.

143 1T IS ORDERED that the license of Barry LeSieur to
practice law in Wsconsin is suspended, effective May 20, 2013,
until such tinme as he denonstrates full conpliance with the
follow ng conditions and until further order of the court:

(A) Barry LeSieur shall sign reciprocal rel eases of
confidentiality. Such release or releases shall authorize the
di sclosure of Barry LeSieur's health records possessed by each
treatment provider who is providing or has provided alcohol-
related or substance abuse-related treatnent or services to
Barry LeSi eur since Septenber 30, 2000, and shall also authorize
the disclosure by health care providers or nental health
providers of health records relating to the prescribing of, the
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use of, or the potential use of (1) potentially addictive pain
medi cations, (2) anti-depressant or anti-anxiety nedications, or
(3) nood-altering nedications. Such release or releases shall
authorize disclosure to all other health care or nental health
providers covered by the release or releases and to the Ofice
of Lawyer Regulation and those persons or entities that it
designates to assist it in nonitoring Barry LeSieur's conpliance
with his obligations under this order. The Ofice of Lawer
Regul ation and its designees shall maintain as confidential all
information or docunents received pursuant to such release or
rel eases and shall wuse such information or docunments for the
purpose of nonitoring Attorney LeSieur's conpliance with the
obligations inposed on him by the orders of this court. The
rel ease or releases required by this paragraph shall remain in
effect for a period of two years fromthe date on which Attorney
LeSieur's license to practice law in Wsconsin is reinstated by
this court. The release or releases to be signed by Attorney
LeSi eur shall conply with this paragraph and may be in a form
substantially simlar to the release form attached as Exhibit 2
to the referee's report filed on August 27, 2012, w thout any of
the alterations nmade to that release form by Attorney LeSi eur.
The release form shall be nodified to include the expiration
date identified above. Attorney LeSieur must sign the rel ease
or releases in the form provided to himby the Ofice of Lawer
Regul ati on and may not neke any nodifications or alterations to
the |anguage of the release. For purposes of the return or
destruction of disclosed nedical records, this disciplinary
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proceeding will be conpleted at such tinme as Attorney LeSieur is
no |longer subject to any conditions on his practice of law in
W sconsi n.

(B) Barry LeSi eur shal | schedul e and under go an
i ndependent nedical examnation and evaluation by Dr. Thomas
Rowel | or another addiction psychiatrist or other treatnent
provi der designated by the Ofice of Lawer Regulation. The
addi ction psychiatrist or other treatnent provider who perforns
this exam nation and evaluation shall provide to the Ofice of
Lawyer Regulation a witten report, which assesses Barry
LeSi eur's substance abuse history and current status and nakes
specific recommendat i ons for Barry LeSieur's cont i nui ng
treatnent or naintenance. This witten report shall be
mai ntained by the Ofice of Lawer Regulation and its designees
as confidential pursuant to the release or releases described in
the preceding paragraph. If Attorney LeSieur attenpts to
schedul e an appointment with Dr. Rowell and he is unable to see
Attorney LeSieur within 60 days after the date of this order,
the Ofice of Lawyer Regul ati on shall desi gnate anot her
addiction specialist or treatnent provider who wll be able to
conduct the independent examnation and evaluation wthin 60
days.

(C Barry LeSieur shall enter into the anended nonitoring
contract wth the Wsconsin Lawers Assistance Program as
previously submtted to himby that program

144 1T IS FURTHER CORDERED that prior to seeking
reinstatenent and continuing for a period of two years follow ng
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the reinstatenent of his license, Barry LeSieur shall, at his
own expense, submt to random alcohol and substance abuse
screenings, directed and nonitored by the Ofice of Lawer
Regul ation and its desi gnee.

145 1T IS FURTHER ORDERED that Barry LeSieur shall conply
with all witten recomrendations set forth in the original ACDA
evaluation and with all witten recomendati ons set forth in the
witten evaluation report that results from the independent
medi cal exami nation described in 943(B) of this opinion and
order.

146 1T IS FURTHER ORDERED that the conditions on Barry
LeSieur's practice of law in Wsconsin set forth in this opinion
shall remain in effect for a period of two years from the date
on which this court reinstates Barry LeSieur's license to
practice | aw.

147 1T IS FURTHER ORDERED that within 60 days of the date
of this order, Barry LeSieur shall pay to the Ofice of Lawyer
Regul ation the costs of this proceeding.

148 1T IS FURTHER ORDERED that Barry LeSieur shall conply
with the provisions of SCR 22.26 concerning the duties of a
person whose license to practice law in Wsconsin has been

suspended.
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